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GUJARAT AUTHORITY FOR ADVANCE RULING

GOODS AND SERVICES TAX

D/5, RAJYA KAR BHAVAN, ASHRAM ROAD,

AHMEDABAD - 380 OO9.

tlfl'o*
'!iaMAnKEr

Name and address of the
applicant

ADVANCE RULING NO. GUJ/GAAIUIV2O2s/34
(lN APPI-ICA'llON NO. Advance Ruling/SGS1'&CGS'l/2025lnlV22)

Dtrtc:oC /09121125

M/s. Priya lloldings I'vt. I-imited, I)lo1

No.l 563/A, Aashilwad Opp. I'anna 'l'owcr,

llupani,Nr. Laxrni Apartmcnl, Ilhavnagar,
Gu arat- 364 002.

GS'flN of the a licant 24A,L{\CP097 4lt l7.O
Jurisdiclion Office Center Commissioncrate - Bhavnagar

Division - I, Bhavnagar,
I{an c -1

I)atc of a lication 4-7-2025
Clausc(s) ofSection 97(2) of
CGS'f / GGS'I'Act, 2017,
under which the question(s)
raiscd.

(d)

29.07 .2025,1 9.08.2025
Present lor the applicant Shri Sanrir K A icha, CA

Bricf facts:

M/s. Priya Holdings Private I-imited, Plot No. 1563lL, Aashirwad Opp.

Panna'fower, I{upani, Nr. [,axmi Apartment, Bhavnagar, Gujarat- 364 002. [for

short 'applicant'] is registered under GST and their GS'I'IN is

24AAACP0974r'lZO.

2. The applicant is engaged in thc business oltrading ol'scrap olvarious

ferrous and non-I-errous metals such as Stainless Stcel Mclting Scrap, Waste and

Scrap ol'lron and Steel, Alloys Stecl Scrap, Copper Scrap, ctc..

3. 'l'he applicant, who was previously cngaged in

operations, is actively exploring opportunities to re-cntcr the

industry in the near future. l'he applicant in the ordinary course of
imports goods from outside India and on such transactions, thcy

applicablc duties and taxes, including IGSI'r lcviable undcr sccti

ship-brcaking

ship-brcaking

business, also

discharge thc

ol
'1 ron

ihrtcgratcd (ioods and Scrviccs l'lx
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Customs'l'ariffAc1, 1975 rcad with section 5 of the IGST Act, 2017. Thc IGSI.

so paid at the time of import, is availed as ITC2.

4 'l'hc applicant has further stated as follows:

that thcy arc now contemplating payment to thc foreign supplier beyond 180 days
from thc datc of import/shipment, as pcrmittcd undcr the Foreign Exchangc
Managcmcnt Act (lrliMA), 1999 and rcgulations lramcd thcreunder by the Rescrvc
Ilank of India (l{l}l).
that sincc such dcl'crrcd paymcnts arc valid and compliant under IrliMA, they will not
be hit by lhc sccond proviso to section l6(2) of thc CGS'I' t\ct,2017, read with rule
37 olthc CGS'I Rulcs,2017,in vicwof the following, viz

o thal thc lorcign supplicr docs no1 lcvy or collcct GS'f lrom thc applicant;
o IGS'I' on imports is not part of the payrrent madc to the foreign supplier; that

only fie value olgoods is payable to the foreign supplier;
o that I(iSl' is paid dircctly by the importer to thc government through thc

lCIi(iA'l'li porlal;
o that sincc no GST is charged or payablc 1o thc foreign supplier, thc sccond

proviso to section 16(2) cannot logically apply;
o thc second proviso to Scction 16(2) of the CGST Act, 2017, excludes

lransaclions covcrcd undcr the reverse charge mcchanism; that even on this
analogy. sccond proviso 10 section l6(2) would not apply;

o a commcrcial invoicc issucd by a forcign exporter, who is not a rcgistered
pcrson undcr (iS'l', docs not qualify as a "1ax invoice" undcr Scction 2(66) and
hcncc docs not lall within the soopc of thc sccond proviso to Section 16(2);

o in casc o[ import of goods, the recipienl does not claim I'l'C based on the
invoicc issucd by thc foreign supplier, but on thc Bill of Entry, as per rulc
36( 1)(d) of thc CGS'I' Itulcs, 2017;

o thal thcy would like to refer to thc Legislativc intent behind the 180 day
condilion by relying on thc extracls of the minules of thc 61h GS'I' Council
Meeting.

5. In view of the foregoing, the applicant has sought a ruling on the

bclow mentioncd qucstion, v2

IYhether rhe Input Tax Credit (17'C) oJ lntegrated GST' ([GST') paid on rhe import
q/ goods, where poyment to the.foreign supplier is deferred beyond 180 days.from
the Llate o/ intoice but made within the time limits permitted under l.'liMA and
Rl)l guidelines, remains admissible under Section l6 o.f the CGST'Act, 2017, or
is required to be reversed as per the second proviso Io Seclion l6(2) read with
Rule 37 o/ the L'GSI'Rules. 2017.

6. I'crsonal hearing was granted on 29.7.2025, wherein the Shri

Samir K Agicha, CA appeared on behalf of the applicant. On being specifically

asked, the authorized representative informed that no proceedings have been

initiated against them. He further sought time to submit the relevant FEMA

provisions, which enable them to defer payment to foreign suppliers upto one

ycar.

' Input l ax Crcdit
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7 . 'Ihe applicant vide their email dated 29 .7 .2025, has cnclosed a copy

of Master Circular on ECBs & Trade Credit dated 1.7.2011, thc relevanl

extracts of which are as under:

PART.I I

tfr-ADE cRE-olrs f oR rraPoRTs rxro rxoa
TrdG C.G<fb (fC) ra{c. b dcat Grts'r*d lo. rrlortr drc<t/ ba/ tr,r. (,,=rrcr:.
r..Fa=r. birt .rl<, irr-icral rrEllEadi b 

'lr&rry 
oa }ei' Ira.r ,rc€ !,crr

Oc9c.d!g ort tra aoarcE ot ..Er. i.rctr trl..| c'c6ll, l'idtialc gJax*art; crerrt d
bLryc". .i!{lt S..l!l,aacrt' Crcrl .cE to CatrA b. .aoEft ,ID trda crfart rcrt by
tr.r olrrra- ar.arra6. grfa Dr4,='t crc<tt rarcr!. to t6rrr lq Drrrn rit o, l'"gdtt

'rlo t,rcL .rtengGd bry oE rn9db. l'q'r a brrr d tE rcrd .rs, 6r <!nr<E
hd.r id ,rEfrfy c, lcaa ttri ItyGG Ff.3 lt ,!Iy bG rEaad ttr.lt t rrtcr.r crG<lf rU
3irl9aca3 crc<t! td ltrcc ,!t3 ,id -or,G € E un<b, lrc GafEgo."y of ErErrul
Co.rv!l6o.|a Bo.rg.nngr (ECA) rr.d! .rG gorrcrrEd Ey EC8 gurO.r-E

ct A'7E..U arrd ,,,drlA,/

AO biir atc ,E.rtrid b ar'l 6rC| lra<tc Gra(b ao, t,rpdfr ,rlo LS- rp b USO
20 ,rral-.r Oar irr!|o.t r-rt.&t ,or rrpdfi F.fiinralc u.er ,E <r.rrcr! F.rG€n
Tr-e Poky d l}E OGfT Erth , .r!*rat fEncd rt to o.ra yGC (t!rr! trE <tL ot
srrFllci1t) F.. Irrllqt d c4,t goora 

- cf.iafu by OGFf AO lul,rrs, rrrry
.F.ol/t re dc<tllr rr9 to us'o 20 ,rttofi pa, Irt.ogi tr..l$ctro6 ,n r r rn nrnry
9ErO<t Ol mdc tE'r o'E !,G- rd ts- Itrar! tt GG trC-:3 (}dl| Brc dt€ ot
l,iFrrari). t$l roal €varrccfl5r lrn tE 9larnrtEd berqxt ttE parrnrs3Daa p-.E6

 O b-t.i rtEl ,raa aF.orrrc rr-.(ts crcda Gxa..<r..€ USO 20.ralo.r pc, rrrlE g't
lrarB.-tclt

bt 
^lr<as 

Caxrtltt

Tlrc orr€na *-}G6t e arga aG - undEr
Mitu.rty Ffiod All--r-coat corlhCr oyc. 6

.rionthr LlEOfa.

n.!e sllr,l-.6t e .Nga rncrr.dc rr,tgEr lGG. l,rrraf fec. rnryugsr=a hc.
h'ld're/ fo@tg drrgrr3. orf d pocfaf rid bgrt cxpc.rqcr. rl rty fi-
cr,tt e dl<}corl c.arng r Erac-a r?b Udr 3t.20,12 ]!.t rpr.td bc ruarrccr
b rg'..rc? lhc.edLt

c, G.--tGe
AD Srtt3 rrc par:rriicd b 6r!G Lctt€G of CJEdt&urr{ccaLctt?r ot
t,rerf*ng {t!U, [GfGr o, Cdlrlqr (LoC) ln tr\,q, cl ocr:cr: ,ir.x'lEr. brlt
ld irurura nrr&.rirr. !p fo USO 20 .rrltr 9cr 'nrdE 

r b, lt pc.od t-O to
onc )rcar ir drpdt o, I ,Er<+aJ gEo6 pcrrrir3blc urrar., Fc.cgn Trrats
Pofcy lerc.Fa g#. polroun, p-t,i'n, Ror*.'n, rlvtr cts ) lod u9 !o tirE
y?-r tr rrrpct of c+art gEodt. t{rqc<, fo Fudcnad grr(HrE3 ,r'rEd by
Rcrcrvc 8l* (lan nttc b t'n€ ThG pcrEat oa sJcrr LctEB oa crcd.a ./ ,irrrttec,
, LoU / LoC tr3 b bc e.Lrrrtnui ra! $: p.rD<t c, crc6f ,ccta.tcd ko.n ttE
(Eac oa rrrgrEna

,
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dl Rcprtv  ,',rtgcrrE'ra,
A.O b-*.3 rcl ,G<;.JrnE<t to frrrrth 6eB oa lFEr oyJi. &t-ttt. st lE.!tdr_ -d,.:9rrr?n<r o,f t sc crca,l ga-nad q/ d rlr U.rrarrca. rn:a @r-a*tld rtttcit*r,t-
dl.h'rg tlE r'rcn"r rn t6rrr fC ttarrrE t r.r ArrEr ,\r, t"qrl .AEra 26a oi,--rta to tlE
D.c<td. 0.6.1crr oi ht.r|r.tr.'rJ Frrr-rr. Ocr'a.l'rErla oa Ecanarxc Adq/ -|dFil33€:'.clr. Reraft= Bafir. oa lr€.s" Ccrtrt Ol6cG gdft. lBr icE,. Fo.f. fa.rrr3a.
' 4OO mt (.sr'6 rn l,S €,E t Eh tllqrgri crrr...l, ro ar tO aGaci rEa l-r t[-r tcn
oa llE toaloi/r-rg rrEnn E€r t-e crad rr!!r bG g.ran a iftqr- irciait.l.-dr
ti.rrtbct ts, trc AO Darl.

/\O btll.3 re tc<]r.rc{ fO *trElt ,r- gi 1-"-rO! d LCC , Gr.-atGa. / L-o(, ,
Ld b, !f t3 E ricrE . rn a qrda]...d ,-t ,rrcart f q-61caty lrrEai.fr (b.rr-l
-! ,\r?Er v| b ItE Crtc, GGrEJ }.rEgE ..'I-C?-EE, F6ciF E ctr-€.
O.rpsrtrn€rtt. €CA Ortr-r. REGrir A!*, <, ItO. C.trl'.d Oic ArE roL lr''
tcr Forl. t ar.r'lbc - aOO OOt (-d ,r IEF-g!. 6b 6ro!€h g=9 ktr
Dcc...nbs 2OOa o.t.rl}rrta ao 

- 
b rGactt ItE Ocfrtlgl rd Laat ,rai !(Irr aa lna

toa*rrig .troct'i

8. I lowevcr, a letter dtd. 07.08.2025 was received from the Assistant

Cornrnissioncr (Adj), CGS'I', Bhavnagar, whercin they have submitted thcir

comments on thc application filed by the applicant. 'l'he Department has

contcnded as undcr: -

o 'lhc rclated firm of the applicant namely, M/s Priya Blue Recycling LI-P

and M/s Ilest Oasis Limited are engaged in ship-breaking activitics

which is similar to thc business, which the applicant wishes to pursuc.

. 'l.hc application lbr advancc ruling cannot bc admitted as is liable to be

rejcctcd under Scction 98(2) of the CGST Act, 2017 for the lollowing

reason:

o A SCN dLd. DGGIILZUIGR-B/36-10812024-25 dtd. 03.08.2024

was issucd by the DGGI Zonal Unit, Ahmedabad to IVL/s Nagar

Shcth Ship Breakers (GSTN:24AAAIrN3879JlZl) bascd on the

outcome o[ the investigations and search conducted on 19. I 1 .20 I 9

in rclation to Priya Blue Group by the Income Tax Department.

o 'fhc said SCN has becn issued for the samc question of law on

which the applicant has sought advance ruling, wherein the noticee

has irnportcd ship from Ilest Oasis Limited, UAE and the noticee

has not paid the consideration to the foreign supplier i'e. Best Oasis

Limited within 180 days from the import of the ship.

o 'l'hc applicant, IWs Priya Holding Private Limited and the

alorcmcntioncd Priya Blue Group and Best Oasis l,imitcd a

relatcd finns as Shri Saniay P Mehta, Shri Gaurav Sanj

Page 4 of 12
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a

Mehta and Ms 'lrupti Sanjay Bhai Mehta have served/arc serving

as Directors in the above firms.

o The SCN has been adjudicated and the demand dropped by the

adjudicating authority. The Department has filed an appeal beforc

the Commissioner (A). Thus, the issue raised by the applicant is

already decided and sub-judice.

o The above mentioncd firms are alleged to havc been involved in

violation of FIjMA Act, RBI Guidelincs and PMI-A Act, including

others. 1'hus, the issue raised by the applicant is alleged ro be under

investigation by various agencies.

On merits, it can be seen that the wordings of the proviso to the Section

16(2) read with I{ule 37 of the CGST Rules, makc no distinction in rcrms

of domestic supplies and imports, in respect of thc applicability olthe

said provision. Therefore, drawal of thc distinction of import supplies

and payment of tax to the government directly, is bad in law and outsidc

the purview of statutory provisions.

9. The submissions received from the Departmcnt was communicated

to the applicant seeking their comments in the mattcr. 1-hc applicant vide lcttcr

dtd. 14.08.2025 submitted as under: -

r Section 98(2) of the CGST Act, 2017 clearly provides that an advance

ruling application shall not be admirted only if thc qucstion raiscd is

already pending or decided in the case ofthe applicant.

r In the present matter, the proceedings are not in thc casc of thc applicant

i.e M/s Priya Floldings Prt I-td. 'r'he entiry involvcd is ncithcr a relatcd

person nor a distinct pcrson of thc applicant.

o The matter pending before the Commissioner (Appeals) is in the casc of
a different legal entity-M/s Nagar Sheth Ship Ilreakers, which is not an

applicant in the instant case; that it is not an cntity within thc priya Illue
Group; that it has no common paftnerl managemcnt pcrsonncl with thc

Priya Blue Group or with the applicant.

o The only connection is that this entity's premiscs was covcred in th" ,u.;rr"o.,.,...
search conducted by the Income'I.ax Department along with the p."m1ffs)!-:*-. , \
olcertain Priya lltue Group cntirics {!,{ 

':
il .l :.,r \... .:1i,.. ':.-*,^-.,.,.2,1Lr_ .i iri,)2:r
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b

o Such coincidental covcrage in the same search does not create any lcgal

relationship bctween the applicant and the said entity for the purpose of

Section 98(2).

'l'he said cntity had purchased a vessel from Best Oasis Limitcd, which

at that timc was a subsidiary of Priya Blue Industries Pvt Ltd.

Ilcst Oasis l.imitcd is no longer a subsidiary of Priya Blue Industries Pvt.

l,td and in any case, thc procceding are not against Best Oasis I-td.

o

a

10. In view of thc abovc, a further hearing was held on 19.08.2025 in thc

mattcr, whcrein the Shri Samir K Agicha, CA appeared on behalf of thc

applicant. 'l'o a pointcd qucry as to whether any SCN has been issued to any of

their group companies on the issue, Shri Agicha submitted that an SCN on a

similar issuc has bcen issued to a group company but in that case the supply

was lrom a domcstic supplier. He also submitted that this group company has

liled a Spccial Civil Application in the matter before the Gujarat High Coun.

Subscquently, vidc cmail dld.20.08.2025, the applicant has forwarded a copy

ol'thc SCN dtd. 01.08.2024 to M./s Priya Blue Industries Pvt Ltd (GS'|N-

24AAllCP2808lrlZ2) along with the copies of reply to the SCN and the SCA

Iilcd by M/s Priya BIuc Industries Prt Ltd in the High Court.

l)iscussion and findings

I l. At thc outsct, wc would like to state that the provisions of both the

CGS'I' Act and the GGST Act are the same except for certain provisions.

'l-herclbrc, unlcss a mcntion is spccifically made 1o such dissimilar provisions,

a relcrcncc to thc CGS'I' Act would also mean a refcrence to the same provisions

undcr the GGS'I'Ac1.

12. Wc have considered the submissions made by the applicant in their

application lbr advance ruling as well as the submissions made during the

coursc of personal hearing. We have also considered the issue involved, the

relevant facts & the applicant's submission/interpretation of law in respect of

question on which thc advance ruling is sought.

Page 6 of 12
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13. Beforc going into the merits of the issue, let us first look into the

admissibility of the application, as the Departmcnt has challenged it on thc

ground that an SCN has been issued to an entity which has purchased the goods

from a foreign supplier, which is a related firm of Priya Group, a company

associated with the applicant. The grounds on which an application can be

rejected is mentioned in the proviso to Section 98(2) ibid, which is reproduced

below:-

Provided that the Authority shall not admit the application where the queslion

raised in the application is already pending or decided in any proceedings itr

tlte cuse of ott ttoDlit'unl under an1, of the provisions of this lct
( E tttlt h usi s S uppl icl )

14. 'l-hus, as per the proviso to Section 98(2) ibid, only if thc qucsrion

raised in the application is already pending or decided in any proceedings in the

casc of the applicant, the application can be rcjected. I'hc casc ol thc

Department is that an SCN has been issued to M/s Nagar Shcth Ship lJreakcrs

(GS'I'N:24AAAIrN3879JlZl ), who has purchased rhe goods lrom an overscas

supplicr, M/s Best Oasis Limited, which is a related firm of priya Group, a

company associated with thc applicant. we find thal the Dcpaftmcnt has not

adduced any cvidencc to show that M/s Nagar Shcth Ship Ilrcakcrs

(GS'|'N:24AAAIiN3879J 1Z I ), is any way relared to thc applicanr. ln any casc,

the law only provides that if the question raised before thc advancc ruling is
already pcnding or decidcd in any rrroccedin ss in thc casc of an aDplicant

under any of the provisions of this Act, then only the same cannot bc adrnittcd,

which is not the case before us. we have also gone through thc SCN dtd.

01.08.2024 issued to M/s Priya Illue Industries pvt Ltd (GS.l.N_

24AABCP2808BLZ2) by DGGI zonalllnit, Ahmedabad and we llnd rhat thc

issuc involved in that casc is the denial ol ITC duc 1o non-paymcnt of
consideration to a domcstic supplier, whercas in thc issuc in hand, it is

admissibility ol ITC due to non-paymcnt ol' considcration to an ovcrscas

supplier. We also find that as per Section 95(c) ibid, an, applicant, means any

person registered or desirous of obtaining registration undcr Lhc Act. wc :W*,
that this definition docs not encompass a relatcd pcrson orthc applicant. .$u(,
on this count also, any case pcnding against a relatcd firm ofthc applica[it,bn

1,
l1
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thc same issuc on which thc question has been asked by an applicant, will not

be a bar as cnvisaged in the proviso to Section 98(2) ibid. Further, the GS'I'N

ol'thc applicanr I\4/s Priya I Iolding P\,1. Ltd [24AAACP0974l1lZ0), M/s Priya

Illuc Industries Pvt Lrd l24AAlrCP2808B1Z2l and M/s Nagar Shcth Ship

IJrcakcrs l24AAAFN3879l17.ll as well as thcir PAN are also different. 'Ihus,

all thc thrcc arc distinct persons as far as the GST Acts are concerned.

'l'hercforc, we rcjcct thc prayer of the Department and admit thc application of

the applicant.

15. Moving on to the rnerits of thc casc, we would like to reproducc thc

rclcvant cxtracts of thc rclcvant scction and rulcs {br case of undcrstanding, viz

CEN'I'ITAI, COODS AND SEIIVICES TAX ACI"2IJI7

(2) Notv'ithslanding anything contained in this section, no registered person shall be

antitled to thc credit of any inpul lax in respect of any supply of goods or services or
hoth to him unless.-

I'rovided.further thqt where a recipient.foils to pay to the supplier of goods or
services or both, other thsn the supplies on which tax is payable on reverse

charge hasis, the amounl towards the value of supply along with tax payable
thereon within a periotl ol one hundred and eighty days.from the dote of issue of
invoice by the supplier, on amounl equal to the inpul tax credit availed by the

recipient shall he e 
[paid by him along with interest payable under seclion 50J, in

such manner us may be prescribed:

C] E N'I-II.A I, GOo DS AND SEII V I C E,STAX II.U 1, E,S 2017

Rulc 37. Rercrsal o.[ inprd tox credit in the case oJ no,r-po)'nrenl oJ consi erution-

(l).,'l registered person, who has availed oJ input tax credit on ony inwarcl supply

tf'goods or services or both, olher than the supplies on which tax is payable on

reverse charge basis, but.fails to pqy to lhe supplier thereof, the amount towardt lhe

t'alue ol such supply whether v'holly or partly, along with the tax payctble thereon'

within the time limit speciJied in the second proviso to sub-section(2) ol section 16,

shall pay or reverse an amount equal to lhe inpul tax credit availed in respect oJ such

supply , proporlionoie lo lhe umount nol pai.l to the supplier, olong wilh inleresl
payable thareon under section 50, while furnishing the return in FORM GSTR-

38.[or lhe tax period immediately following the period of one hundred and eighty

days ./iom the dote of the issue of lhe invoice:

Provided thot the value o/. supplies made without consideration as speciJied in

Schedule I ol the saitl lct shall he deemed to have been paitl for lhe purposes of the

secontl profiso to sub-section (2) of section l6:

Provided./urther that
in accordance wilh lhe
be decnred to have bee

(2) o/ section 16.

the value o/' "'upplies 
on accounl of any amount adtled

provisions ofclause (b) of sub-sectittn (2) oJsection l5 shall
n paid Jbr the purposes oJ the second proviso to sub-sect1o..1-,,

Page 8 of 12
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(2) IVhere the said registered person subsequently mokes the payment of' the
amount lowords the volue of such supply along with tax payable lhereon to tha
supplier thereof, he sholl be entitled to re-avail the inpul tax credit refbrred to in sub-
rule (l).

(31 ****

(4)'l'he time limit speci/ied in sub-section (4) ofsection l6 shall not upply to u claint
/br re-awiling of any credit, in accordance v'ith the prot:isions of' the lcl or the
provisions of this Chapter, that had been reversed earlier.

16. Scction 16 ol'the CGSI' Act, 2017, deals with cligibility and

condilions for taking Il'C. Section 17 , ibid,likewisc dcals with apportionmcnr

of credit and blocked credits. 'Ihe issue to bc decided hcrcin is whethcr thc

second proviso to section l6 read with rule 37 of the CGS1' I{ules, 201 7 would

apply in a case wherein the applicant, who has conscqucnl to import of thc

goods and payment of import duty along with IGS-|', has dclerrcd paymcnt 10

the forcign supplier beyond 180 days.

17. 'l-he applicant fccls, that thc second proviso to scction l6 rcad with

rulc 37 olthc CGS'I' I{ulcs, 2017, would not apply in rcspcct ol.import ol'goods

whercin the IGS'l', in respect ofwhich I'l'C is avaited, already stands discharged.
'l.he applicant, has also givcn lurther reasons, which arc alrcady rncntioncd

supra and is not being repeated for the sakc of brcvity. Whcrcas, thc l)cpartmcnt

is of the view thal wordings of the proviso to the Section l6(2) rcad with Rulc

37 of thc CGS'I ILules, make no distinction in terms of domcstic supplics and

irnports in respect olthe applicability of the said provision.

a) scction l6(2). which starls wilh a non-obstantc clausc. through its sccond
proviso slatcs that no registcrcd pcrson shall bc cntillctl 1o tlrc crcdit ol'anv
I'l-C in rcspcct olany supply ofgoods whcrc thcy lail to pay to thc supplicr
of goods thc amount towards thc valuc of supply along with tax payablc
thercon within a pcriod ol'onc hundrcd and cighty days lrorn Lhc darc ol'
issuc of invoicc by thc supplicr. on a strict rcading. wc llncl that whal is
not paid in this casc is only thc valuc ol'rhc supply sincc thc tax ic I(iS.l..
on which I'l c is availcd. alrcady slands paid ro thc G.vcrnrncnl durine thc_..*,-,,-_.

coursc of clcarancc of thc goods liorn Cusloms: 
.n::,.--, _ 

-
b) thc sccond proviso to scction 16(2). cxcludcs supplics on which di f.

payablc on rcvcrsc chargc basis rcvcals thc intcntion ol'not dis_crili3
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18. We fecl that thc second proviso to scclion 16 ibid rcad with rulc 37

of the CGST Ii.ules, 2017, would not apply in rcspcct ol'import olgoods whcrcin

I(iS1'atrcady stands paid to the (lovernment, lbr thc lbllowing rcasons, yrz
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thc supplicr ol goods lrorn availing thc ITC in casc ofthe duty is discharged
undcr rcvcrsc chargc basis. what this cspouses is that thc proviso is not
applicablc in case rhe duty slands paid by the recipient. we find mcrit in
thc avcnncnt that this analogy would apply cven in case of paymcnt ol.
IGS I' on imports which is akin to rcversc charge basis;

c) that thc appropriatc document for availmcnt of I'l-c in rcspccl of importccl
goods is thc bill of cnrry in terms of Rule 36(l)(d) of the CGS.I. Rulcs,
2011 and not thc commercial invoicc issucd by the supplicr;

d) thc invoicc rcl'crrod 1o in thc sccond proviso 1o scclion l6(2), ibid. is thc
invoicc or 1ax invoicc. as dcfincd undcr scction 2(66) ol. thc
C(]S'l' n ct. 2017. which can bc issucd only by a rcgistcrcd pcrson, unlikc
a cornnrcrcial invoice, which is issued by a forcign supplicr;

c) thc I{cgulator i.c. Itcscrvc Ilank of India, has vidc their Mastcr Circular
Nct. 9/201 I - I 2 dalcd I .7.201 I on Exlcrnal Comrncrcial Ilorrowings &
'l'radc crcdit, pcrrniltcd AI) Ilanks to approvc lradc crcdit lbr imports with
rnaturily up to I ycar lrorn the dalc ofshipmcnt.

l'9. 'l'hc applicant has also relied upon the Minutes of the 6'h GST

Council Mccting hcld on 11.12.2016, the relevant cxtracts of which is as under,

\ 17.

\ Il. Scclirrrr l6(?) (lili:tibilit.r tn tonditiuns Ji,r tdkiu!! inp t ktx cra i0: ln
rr:\lrc.t "l l)irrir:-ri{rl) ll(rri). tltc llon'hlc \linirtcr liorr: \\'r:rt l}rnr:irl \lirle(l
lirrrl lrir rrntltlrtltrrtiirrl urrr tlr.tl lirc proriri,rn rrl rcrcr{rl {,1'illl)ut lil\ !rc(lil r,t:

lueerrrtrll rrl llt)lr-l\ir\ rllcnl l)l lhe c(nllritclcd ilnl()unl ()l t0n:itlentti0n rrithin lr

P('pi1,ii lrl tllrcr.' rrrrrnlhs lir\nl thc (iitlc ,'l issrrc ol inroicc shrrll lpnlr 1,, 1.,,,,1,

lrrrrri: lrrrr,l :errice' irr ()r(lrr t1) it\()i(l rlistinction hclrrccn qr,txls lntl scrriecs.
l.lrc \ccrctrrrr Irr tlrc ( truncil rl31c(l ll)]t in tllis nr(,\isilrn. lr tlisti,lclion c0rrltl hc
nrildc lrul\\aan rr'rrrjs anrl :erlicc: lo-causc it rrts c:rsier to chccl rupltlr r,l-

ror,1L 111.11 rupplr l,l strr iccs. I he (iltlnli:\i,llcr. ('ornnrcrciltl llrre.
ihcrcirrlrlicr rdlcrrc(l t() lr: '('( l ) Klrnutalu erPluilrcrl lhtt in scrrircs. thcrc
rr;1s 1nsgs111;11T1iq,rr ol u nrrsibilitr ol lulc hilling kr u,r.,1, ,,rl',, lit\ !rcdit il
Irir\nrcnt \\.r\ n(ll r]ll(lc hr thc l,trrcr lr) lhc \LrJ)flicr. hut irr 1:r,,x|.,. il uu: c.r:icr
l(\ \(ril\ lii)rr rccr)rrl: \\ltclltct ()r n(\l il hitd lrtcrr l'cccired hr tl:c btrrcrs. llc

adrlerl thrrt il thi. pr,rrisiln \\Js c\lcnrlcd to {r\xl\. tltis couhl crclle prohtcrn
l('r llltr.( .rr1rIlicIr \\l](] iul)Jrlicd t() tllc {r)\crn lcI]t dcptrtntcni5 ()r \lrpplic\
rr;rtle hr srttall cDlcrpri\e\ rrho ntiqht not lrct pit\lt]cnl uilhin thrcc |lronllts. llc
lirrthcr rrriLlerl ll:]l ,tt lintcr qu litr tcsting clc, on {or s crruld takc ltrntcr lhirn
tltrcc nrortlltr.;:rrtl purr::cnl corrltl lx rjellrr:d (rn tltitl Jcc()l. ]l lt'o. lhc lltrn hlc
\lirli\l(r li()ll1 \\c:l llcntal tlirl ttrrl agrcc l\ilh lhi\ suInti:siprr i.lril rtr:crrcd
thul lhcrr iorrlri he luke bills lirr toods alrrr. Shri. (i.l). l.ohurri. ( trntrnissiorrcr
(( ctttrrrl l:reist). ( llL( lilrthcr crplaincd that lrrr gtxrds. corrlrols uerc alrrlrti,,
htrilt in. rtrch us issuc rrl clcctr()nir pcrnrits lhrrrurh (iSlN. arrd thcrclirrc
irrtrorlrrcinl iurolhrr lit\r:r rrl'cornnlilncc lrrlrtlclt rr:rr nol rcqrtircti lirr turd:.
rrhcrcrr. irr \cr\ icc\. lt lur{c nunrbcr ol'bills ucrc raiscrl ntcrclr it: lhc nunrc r,l
c\)n\ullirIc\. .\licr tii:,,ussir,n. thc (]rruncil llrce(i l() lccP rin.rihr pror isitrn li,r
rr,.r,.l. lrrrrl \(r\icc\ irn(l lrr.:rcctl thtrl the titrtr.' ;lcrirrl lrrr rrtalirrt lril)tncnt\ sllxll
hc inerctr.,,,,l li.,nr lltrec nlr'rlll)\ l() rir rrro:rtlt: li(rnt ti)e dltlc ol i:rrranee ol
irt r r ricc.

{

ij.,"a

,4ffit/^'{i': '' 4ir.)/l.i"f-*<'i
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20. We would also likc to refer to the relevant cxtract of the Minutcs ol

the 5th GST Council Meeting held on 213.12.2016,vi2

\\t. Scctirrn l6(2) (Eligibililr unl <tttdiliorts for tuLing i,tl,ut !u.\ r'rcrl21: Iltc
llort'hl!'\lir)islcr lirrltt \\'cst llcrrsal ritisctl a r;rrc:liorr irt r!.sncet (rl llle \c.(r!t(l
proriso ol'this sult-scctitrn us t(r \\h) tlr rroultl bc ltrrrlrblc in it \iluillir)t) \\lletc
il cor)lrilcl hctrrccn t\rr lar;rlrlc ltrsons c0ulti I)t.r)\idc l()r PcrirrLl lirI rrrl,irrr:

pa\nrcnt lrcrond lhrcc rnonths. Ihc ('orrutr i:sioncr ((iS'l l\rlicr \\ irtri. ('lll.(
clarillctl tltirt it rras arr unti-crlrsitrn nlclsrrru untl th.rt thc ercrlit ,c\rr5c(i irlt(r
tltrcs tttontlts coultl hc ltlrin tlrkcrr ()ncc thc rccipicrrt rrl :crrice lrlrri ltr:rtle

pa\rnL'nt to thc supplicr. I-hc llorr'hlc \lirristcr liorrr \\'e:l Ilcnrll rlisc.l l
qtlcstiorl as to rrhr lltc sarttc principle rrlrs rrol apltlictl lrr,-'orrtls t() \\hich lltc
( ontrrrissioncr ((iS I l\rlicr \\ ing). ('lll.(' clarilictl ll)lrl gorrris hcirrl trrnr:ihlc.
tltcrc rroulrl lrc tt lrrtxrl'trl'ils rcccipt rrhich rras nol tlrc eu:! irr serriccs. rrlrcre
therc rrus ()nl) ir h()()k crrtrr. lhc ('ourrcil :rltcr lirrtlrcr tlisetrr',it,tr. lrlrccri l,r
kccp sirrrilar prorisirrtt lirr utxxlr:rnrl scrriecs rn(l lirrth(.r it!tce(l tl)irl tlte tint(.
pcriod lirr rnaking p:nrtrcrrt: slr:rll lrc incrclscd lionr tlrree r:rorrllr: trr sir
ttrortths lionr thc datc ol issuancc ol'inr oicc.

he y,orcl.t

2l . GS'l' Council has been lormed undcr Articlc 279A(4) of thc

Constitution of India. Thc Llon'ble Suprcme Court, in thc case ol Mohit

Minerals P Ltd[2022 (61) G.S.T.L. 257 (S.C.)], held that the recommcndations

of GS'f Council have persuasive value. The above minutes of the GS'l' Council

meeting held in 2016, reveal the intent behind the sccond proviso to Scction

l6(2) of CGST Act,2017 . I Iaving adopted the recommendation, thc intcnr ol
the Legislature, in not allowing the I'IC, is writ largc. Fu(hcr, having alrcady

deposited the IGS'| while clcaring the goods from Customs, now, not allowing

thc I'l'C on the grounds of non-paymcnt ofthc valuc of thc goods to thc supplicr,

by no stretch of imagination can be termcd as an anti-evasion rncasurc, thc

Govcmment revenue alrcady having bccn protectcd. Morcover, whilc

interpreting the statute, the intention ofthe Lcgislature cannot be ignored. 'l'his

view is substantiated by thc judgement of the Hon'ble Supreme Cou( in the

case of Radha Krishan Industries l;,2021 (48) G.S.T.I.. 1i3 (S.C.)1, whcrein the

Court held as under:

40. ..........'l'he language ofthe stctlule has to be inlerpreted bearing in mind th(1t it
is u laxing slarule which utmes ult.fir interprelation. 'l'ha provision musl ha conslrucd
on ils pltrin terms. liquolly. in interpreting the statutc. v,e musl hat,e rcgard to the
ptn'posc underlying the provision. ln inlerpretation u,hich el/cttttute.s the
must he pre/brred particularly when it is sun)orted bl,the plain nrcaning ol t
used.
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22. |unhcr, in thc present case, thc IGS'I'having already been paid by thc

applicant, givcs risc to a situation almost akin to a transaction wherein the

rccipicnt pays thc duty through I{CM. In case of payment of dury through I{CM,

therc is an cxclusion provided under the second proviso to section l6(2) of the

CGS'I' Act, 2017. ln terms o[Article l4 of the Constitution of India, equals are

to bc trcatcd cqually. As held by thc IJon'ble Supreme Court in thc casc of

vKC lrootstcps India Pvr. Ltd. 12021 (52) GS'|L 513 (SC)l, .,1 cause of
invalidity arises where equals are treated as unequally and unequals are treated

as equals." Not allowing ITC on the ground of non-payment of value of supply

to thc lbrcign supplicr when IGS'I' alrcady stands paid, would amount to treating

cquals as uncqual, which cannot be permitted.

23. Accordingly. wc rulc as undcr:

IIUI,ING

'l'he lnpur T'ax Credit (17'C) of Inregrated GS1' (IGST) paid on the impnrt oJ goods,
v,here poymenl to the foreign supplier is deferred beyond 180 dctys.from thc date
of invtice but mode within the lime limits permitted under I,.DMA and Rlll
guidclines, remains admissible under Section l6 of the CGST'lct, 2017, and is
not retluired lo be reversed as per the second proviso to Section l6(2) read with
Rule 37 d the ('GS?'Rules, 2017.

{$"f
(s hma a)

Member (SGST)

Place: Ahmedabad

Date:06.09.)025

(Vishal Malani)

Member (CGST)

I,
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